


n. Lcical Governnrcnts Arc .Iiislilietl i n  Franchising Cable Opcralors l o  Use ai111 
Occi ipy l l i e  Righis-OCW:iy to Provide Non-Cable Serviccs I$eeause 
0pcr:ilors Are Burdening the I'uhlic Rights-Of-Way in Ihlferent Ways to 
l'roviilc Non-Cable Services. 

. .  
I (eI i~rc c ~ ~ i n i i n i i i ~  ~ h c  par~ticcilcir iw ics  raiscd hy the Comrnission, Iwn Cnctir;il points riit~st 

be em p h:isi /et1 

I .  1r;mchis~cs arc oltcn scrvicc-Iimitctl by a~r t e rne i i t .  'I'hc lrancliises iswed by local 

govcrnmcnts IO cahle operators ;ire orten servicc-\pecilic. A s  almost :ill franchises i n  force today 

are the protlucl olnego1i:ition trridcr 37 I I  S (~ '  9 S46(h)(lhe infijrmal renew.nl provisioris of [he 

Cable Act), lhc scope of :i l'ranchise i s  n rc l lec l ion  o l l h e  rosiilt ofthat negolinlion 

tirontlly spc:iking. franchises lakc IWO tlifrereni approaches lo scrvicc authorization. I n  

some cases, the linnl franchise authorizes ilie cable operator to use a i d  occupy pliblic rights-of- 

way to provide c;ihle scrvices itiid otficr nori-cable cornmoriicalions scrvices~ Under rhis i y p e  of 

fr;mchise, :I single document will be a relleclion ( I C  Ihe locality's authority iinilcr T i l l c  V1, and its 

niithority iinder stale law and the local charter A n  ewinple of this type 01' lrancliisc is the 

franchise for Mxlison, Wisconsin. In  Secliorrs 10. I antl  10.2 o f  [hat franchise. thc parties agreed 

Ihal Ihc lranchisce had ;iulhorj!y under the frnnchi.\e "to provide Cable Modeni Services and lhai 

(he rt:veiiiics Iroiii C';rhlc Modcni Service sli:iIl be included i n  gross revenues lor ! l ie pcirpose of  

coinpuling antl paying I'ranchisc fees '. ' I  Iir m1Iiorimticm tloes not depend o n  ~ h c  ('able Ac l ' s  

definition oTc;ible sen ice ,  n o r  tloes Ihe payment of lees l u r n  on whelher cahle inodein service is 

n cahle seryjce or not. I he authorization mid the lee  pnynienl for ciihle modern service are 

distinct from the authorization arid fec requirtwent with respect to cablc service. 

.1 hc sccond npproxh  is refleclcd in  lie Vcriliira, Cniifoniia, Jranchisc. There. the cable 

frmichise authorizes the opcralor to use ;ind occupy puhlic rights-of-way lo provide cable 

sr rv iccs or i ly~ In ordcr l o r  the c:rhle oper:i~or to m e  and occupy [he public righl.s-ut-w;iy to 



tnv-c : i ldc  s~. irvic~. p a t i 1  itiid ILY: ti t i1 ilic pr;iclic;rl rcsi i l l  is  i l i e  siiinc as in Madison: the oper;iior is 

Ircc I O  provitlc i h c  scrviccs iI chooses IO provide, siibjecr lo agreed condi i ions. i i 







I ~ l ' ] l i c  ni ; in~icr iii n l i i c l i  it ccrble sciv icc is m;irkeletl woiilt l n o i  a l ~ e r  i t s  
st; i l i is :is ;I cable \crv icc For i i i s t~ ince.  tlic conibi i ict l  oit 'cring 01ii noli- 
i.;ible shop ;II Iionic xrvicc  \v i l l i  service ihnt by i i se l fme l  all ihc 
c o n d i t i o n s  o(:i c;ihlc 5Ln i ce  \voi i l ( l  1101 tr: in>lorin lhe shop a i  home service 
into :I cable service o r  tr; insloriri the cable seiyict .  inlu a nun-cable 
coniinuii ic: i l ic,n\ heiwicc 

cable i i iot lr i i i  .wrv icc hec.iiise (21s Ihe Coininissioi i  rccogniyes), cable modem servicc includes 

~ ; i h I u  services r\s brc);idh;iiitl Icclinulogy cvolvcs, il is  e u p c c ~ e d  to prov ide ni l  al lernal ive i n e m s  

lb)r t l c l i vc ry  o l ' v i d c o  x r v i c w  ;ind othcr xrv iccs  Ihat lil  well w i t h i n  lhe de l in i l i on  oi'cnble 

\ciwicc 

:tiid l im i ted  c;ip;icily upstrc:iiri 

\yIio w i s h  to tnkc aclv;iiil:rge 01 .wrviccs. uich ;is sircnrri i i is video services, that allow the user lo 

rcccivc a lorn1 o l v i c k o  on clei i innd 

cc~ inh i i i : i~ ion ;~ '  in the fiiliire, :IS :I practical matter,  lie inodein service m a y  inc lude o r  siibsrime 

Inclcccl, 11ie ve iy  stri icti irc of the  cable rnotlcni scrvice ~ very w i d e  capacity clownslream 

uiisgesls Ihat i h c  scrvicc mny Ix ol 'par t ic i i lnr  iriterest to IIiose 

hb l'oday. operators are sel l ing video and modem services in 

lllc video serv ices~  In ci lher case ~ whether the operalor se l l s  an explicit brindle o r ' k a b l e  

\c i~vices" and "non-c;ihlc xrvices- '  or sel ls n single producl that includes both, tinder 47  I J  S.C 

.\' 132(1), I o c a I i ~ i c s  ;ire c i i ~ i ~ l c d  to ~ ~ i ~ i n ~ ~ c i i s ~ i l i o i r  
68 

nrorirlhrrnd flringing l l o i , i i ,  ti it ,  Oi / .$ .  .sirpro ;it 98-90 

.C,c I)ccInr;ittun o l  Aildrew Elier. allached hereto ns Exhihil F 

I~hc phrasiiig of  1 7  I I S C 5 S.I?(b) is otld 11 doer not 51;iie [ha! localities may l e v y  a fee only on "cable 

r,1, 

h l  

wrvice rcveniicc." It sl:tlc\ ;I ICc inlay he  lev icd 011 rcvrnues derived from [he "operalion" o f t l i e  cable 
\yslein lo provide c;ible her\ ice. I he l~elecoininunications Act 's  legislative history states that Ihe section 
"ilr?es not restrict l l i e  r igl i l  ( 1 1  Crnlichi.;ing aiithoriiies io  collect franchise fces on revenues from cable 
w \ ' t c c s  n i i t l  ~ ~ r r l ~ / ~ ~ ~ r i . l i ~ r t ~ i l s t . r v i i c s . "  I I K Rcp No 104-20.1, ;it 93 (1995). Given the nature orcablc 
in(Idci i i  \ c r v i c e  ; i t id  l l ic  w i y  iI I ini i ikc led,  ;ill rcbcni Ics  lrom ilir service cotlld properly be trenietl tic 

"c;ihlc-lel:rlu,l '. 
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l1 .S C ' ~  4 Li:(c) IO lelec.c~iitiiiunic;Iljons \crvices. Not on ly  is t h i s  intcrprelalion consislent wi l l i  

S ~ ~ b c u c ~ i o n  (b)  ;init~iids scclioii 022(b) oflhe C~~)minirnic;lt ionr Acl  b y  inserting !he 
pliriise " IU  provide citblc services." 1 his arnrndmerit niakes clear lhal  [ l i e  
I r . i i i th isc Ice provisiot i  i s  i i o l  intci idcd IU reach revenues thal A c a b l r  operalor 
(Ir.rivi.\ l i i r  providing I J ~ W  ~ c l e c ~ i i i i n u i i i c a t i o n s  services o\Jcr 11s syslcm. but only 
I  I IC  I y c r ; ~  I o r '  s c :i hl c - re I3 t cd re vc 11 W S .  

'The conli.rccs intend 11ia1, l o  Ihc extent under stale mil loci11 law. 
~ c l r c o i n i i i i i ~ i i c a ~ i o ~ i s  scrvices, inc lud ing  those provided by a cable company, shall 
lx subject to lhc ai i thori ly o r a  local  governrncn! to. i n  n non-discrin-tinalory and 
conipdii ivcly nct i l ral  way, tn:iriage its public r~ghis-of- way and charge fair  and 
rc ; isc~nnt~ le  I f e \ ~  

blr~ Spc;ikcr, I \%:rill IO  say n few special words Jboul I h t  concerns oiuur local 
clectetl o f f i c i a l s  . . . .I'his conference agree~nenl  slrenglhens (he abil i ly of local 
govcrnnicri ls IU c o l l c c ~  fees  for the 11x of public r ights-of-way. For example, the 
tlrlinilion of.Ihc ~ e r m  "cable service" has been expanded lo include game 
channels a n d  olhcr  intcr;tctive seiyiccs. This wi l l  resii l l  in  additional revenues 



f lciwii ig l i i  the c i l i c s  . ~.~ At line same t ime !,I;iIc ;iiid local govcrrimenls relnin Iheii 
c u i \ ~ I i i g  , i i i l l iori ly IO iinposc Ices nn I C J C C O i i n i n t i i i i c : i t i o n s  providers. i n c l d i n g  
c h l e  coinpanics t ha! o l lc r  ~elecoinrnui i icat ion scrviccs. 

~t ' /h( ,  / c y /  r f l h r  :IC/ c.on/irms /hn/ c1ddIdiriontr1jeu.s ore pcrmilrcd 

The sf i i l i i tc  i; ( lcs ignet l  to a l low ntltlifiornal fccs IO be levied [rntlcr noli-Ti l lc V I  authority. 

Seclioin (122(g). , I7 IUS C '  $ j32(g). i i iakcs it cIc;ir I l ia1 ii fee i s  not n " h n c h i s e  lee" s h j e c l  lo lhe 

S"/, lrarichisc ICY ~ ; i p  uiilcss il i s  iniposetl tipon Ihe "c;iblc operator.. .solely hec;itisr of  ils status 

:is sic11 '. A ( ' i l y  l t i n l  co i i l t l  charge n lcc lor use ;iiid occupancy o f  public r ights-of-way by an  

enli ly that c ~ i n ~ l i ~ t ~ c l c d  ;I I k i l i l y  lo provide only inforni;ilion sewices can charge n fce lo  a cable 

oper;iloi~ who cnga~s ' s  iii ~lnnt s;tiiic x l i v i t y ;  ~ l n e  Ice is  imposed on lhe opcr;ilor not bccause uf the 

operator's slatiis ;is ;i p i~ov id r r  ol'ccihlc services: hul because 111e operalor i s  t isi i ig Ihe pt ibl ic 

r igh~s-of ' -w; iy IO  probide i ioi i-c; ible serv iccs~ 1 he evccpl ions SCI out i n  Scclion 622(g)(2), 117 

lj~S.(~:. 9 5-12(g!)(.?) coinlinii 11ic pain.. Thwx exceptions allow s ~ a t e s  and localit ies IO rcquire 

operators IO pay lees sii i i i lar ti) tliosc p:iitl by ol l iers who are plainly not suhjccl IC) ' l ' i l le  VI.  

t lcncc. tt ie 5 ~ "  ~ i ~ a n c l i i s c  Ice I i r r i i t  does noi ;ipply IO I ~ X C S .  fces 01 assessmenis "of general 

appl ic; ibi l i~y. ' '  i n c l i i ~ l i ng  I;ixcs. lees and  assessments " imposed upon boil) t i l i l i l ies x i d  cable 



provisions 

4 ‘lhic mii . \ / r r i r / io i i  is wrnlwllcJ hy .Sw/ion 601. 

Kexl i r ig rhc Acl  Io peririil localilies lo levy a 1.c on c a l k  inodein service IS compelled by 

Seel ion 601(c) o f  llie I.elecominlinic;Ilions Acl of 1906. which slates Ilia1 the slal t t le “shall nul be 

constnict l  to inotlify, supcrscdc or impair any ledcral. SI;IIC or local I:IW iinless exprrshly so 

ptm\’itlecl.’’ liriplied prccinpliort IS, in olller words, prohihilrd.” Neilher Sccl ion 622 on ils face, 

nor Ihe lcgislniivc history st~1c.s I l i i i t  Ioc;il governincrtls c:iii cmly  charge l‘raitchisc li.c, I;,r cable 

services. One therefore c;iniiol leap froin tl ic nnrrom res1111 cornpclletl by {he chanpc IO Section 

622 lo imply a broad preemplion of local nii ihonty to chargc ices. 

E. l l a s i e  I’rinciplcs or  Const i tu l iona l  L m  R e q u i r e  The Commission to 
I (ecopi?e Loc;il Author i t y  To Charge Fees. 

i s  rhai sliile nrld local govcrrimenls have cloinitiion a i d  control over slate id municipal public 
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l l ic  l i t lc In Ihe  shorcs aiid llic soil5 iiiitler the iiavigable waters, would be placing iii 
11icir 1i;iiids a wc:ipoii w l i i ch  inigtit be wieltlcd srcally 10 11ic injury of stale 
sovcrcignly, : ind  deprive the SIWICS of Ihe power lo exercise a numerous and 
iinporl;int cI;iss of pvlicc powers. 

Iii l1ic.k.c v r{(,//. 3 ( ' t i l .  2 1') ( I  85;). the  Suprcmc ('our1 o f  CaliTomia confi(lenl1y held: 

I n  refcrence lo llir owiierslrip of the public Itlnds, [he United Slates only occupied 
!he posilicm of any private proprietor, w i lh  the exceplion of an  express exemption 
lrorn Sti i te lax;ilioii. The iiiiiies of gold ;ind silver o n  the public lands arc as much 
!lie properly o f ih is  Slate, by virtue of her sovereignly, :is are similar mines in the 
lands of private c i l im is .  Shc has, therefwe, solely [he right lo authorize them to 
be worked: 10 pass laws for their regulation; to license miners; and lo affix such 
Icrins and condilions as d i e  m a y  ( Icci i i  proper, to Ihc freedom of their use. In her 
Icgislation iipoii this subject, she has esiablished the policy of permilling a l l  who 
desire i t ,  10 work her inines o f  gold and si lver,  with or williout conclilions; and she 
tins wisely provided that lheir conflicling claims shall be adjudicated by the rules 
;iiicl c u l o i i i s  which may be eslahlished by bodies o f  Ihein woi~king i n  the same 
~ i c i r i i t y .  

I 1  Ihe rree-lxindcd regiil;ilory authority found in Hick.\ 1: Hell has been eroded by steady 

csp:insion of Congress' C'omnicrcc Clause authority over the last 1 SO years, Ihe underlying 

prcinise remains as tnie as ever. "Ownership of submerged lands-which carries with iI the 

power l o  coi i I ioI n;ivig:ition, lishing, i i i i d  other public iises o l  warer--is an ersential nttribu/e of 

2 .knte nnd Local Gor,ertimen/.s are cntirled 10 recover the/air market value 
(,/.state- arid locally-owned lund~ 

Virt t i~ i l ly  a l l  ol'lhe cases that address sovereign :iiilhorily in  respect o f  publicly-owned 

land x i s c  lrom Ihe n e c k  of govemmenl (whether federal, state or local) to exploit a valuable 

resource public land-for the public benefit. Government SI a11 levels has always exploited 

piihlic i t i i id owriership lhrough arrangemenls as varied as rhe possible combinations of the 

I l i l l t r r i i l  slicks iii bundle of  rights ciilailetl i i i  11ic ownership of properly w i l l  allow. In New York. 

, is  e:irly ;is 17x0. ;iii act  of t l ic 1cgisl;iture was p:issctl. cxempting l h e  disco>el.ers of gold a i i d  



I l ie o i i c  exccp~iun IO i l ie  sc i~c rc ig i i  ;Iiithorily o f  stiite and local governments IO obtain fair 

ini;irkc( v;iI i ic l ro i i i  the usc o l~ I I i t i r  publicly ow i ie t l  properly proves the rule, ;is i t  i s  enibedtled in  

Ihc ('omtiliitiuii itself: I hc 'l'oiuiage C'laiise, I J  S. Coiist  art^ 1: i )  I O ,  CI. 2, has been consrnied lo 

5 0 



, l / i ~ h r r f i f ,  2Oc1 ( 1  s 261. .?o~j-(i(i ( lll:;S) 1 he provision w a s  ; i tkkil  10 the (~onsti l i i l ion by the 

l.’r;imei!,. 1 1 1  p;irt, accorcliiis Io l l ic Supreme Court, bccaiise the Framers had “doubls whether the 

c ~ i ~ i r i i c ‘ r c c  cI, i~i,sc \ v o t i ! d  ; icconlpl Ish l l ia l  piirpose.” I [ / .  ;iI 2 6 5 ~  ( h i r i g  10  !his coiislIlulionaI 

iinpctIiiric.nt. i i i  [his oiic COIIICXI States are l imited to thc rccovcry o f  costs associaled wi th  

scrvicing vcsscls ;ind policing thcir ports~ 

discrc~i(~n to e u x t  c o n i p e i i s ~ i ~ i o i i  for l l ie  IISC of public property. Consequenily, any lirnilations 

O I I  loc.;~] p,i)vcri i i i ic i i~ d i x r e l i o i i  I O  require cuinpcnsri~ion ar ise 0111 of  stale law. no1 fcderal law. 

Outside ofthat  limiletl contest, Slates have far greater 

I-;vc‘ii whcre (‘ongress has  hro;idly preenipletl Slate and local regula/ion, il has carved out 

;in e x c e p l i o i i  liir I a v s  rcliitiiig lo  l l ic  cscrcisc of sovereign righls over property. See, e g  , 

( ‘ b / r f i i f - r t r ( J  v /.?*.‘R(’. 495 I I S .  400. 406-4‘N (1990) (;l l l irming construelion o f  section 27 o l the 

I:cdrr;il I’o\ver ACI IO prolect propriclary aciivitics) I ha t  is. the  Commercc C’l;~use ~ and law 

;itlopted p i i r w m l  10  i t  ~ may XI IU bro;itlly preempt local ou~hori ly lo regulule a particular 

intcrslatc ; i c ~ i v i t y ,  hut may r i u ~  coinpel  he slate to dedicate properly to that ;ictivity. or grant 

rip,hls in slate property. o r  forego compensatior~ tor use and occupancy of property. 

3 ComrnisJion Preemp/ion oj/he Right 10 Charge a Fee for  /he 1J.w o/ 
Puhlic Propr/.y / o  Provide Informu/ion Scrvice.r Wocild Raise Signt/iccm/ 
/.truc.s Under /he F l j h  Amcndrnmenl. 

In 1003. the Kent( icky Suprcinc Courl insisled that “the Congress of Ihe United Slates . . . 

can  no riiorc t:ikc ihe propcrty o f  R s1a1e o r  one of i l s  mrn~icipalities than the property of an 

intlivitlii:il.” I’ostnl TP/ Ci ih lc  Co at 160. Eighty years later, the Supreme Court er;ised any 

tloiihl. holding Ihe Fifth Arnentlinenl “cncompass[es] the property of stale and local governments 

when 11 I 5  coiicleinned by the I lni l rd Slates.” US w SOilcres,  469 U.S. 24, 31 (1984). 



I hc propcrly adtlc<l to :I cahlc sys lc i i i  Io provide cable mxlt ' r r i  scwIcc significaiiily 

ii incrc;iscs ; id  alters the burden  on pub l i c  property, ;IS w e  I iave already s l iown .  Ihe 

I lencc, p reempt ing  loca l  auhhorily tu charge rents l o r  use and O K I I ~ ~ J I C ~  o f t h e  public 

r igl i twf-way 10 provide cable inoilern service ~ v o i i l d  raise significant Fillh A r n e n d m c n l  isstres 

' I  hose issucs cannot be avoi t led by  pointing tu Scction 622, ;Ind c o n c l u d i n g  that Congress (;I) 



4~ C’ommi.r.vion I’reunrplion ofS /o /e  and 1.ocal Laws Requiring 
(’oin~,un.tu/ior,/ijr /he U s e  o/PuDlic froprr/y 10 Provide an Informalion 
Scrvicc ( ‘o~i ld  Rrr i . se  ,Ci,qni$c.crn/ Tenth Arnendmpnl l.rsue.5 

I1 is acldilionally qiiesliunnble nhelhcr Congress can regulale slalcs or localities oulsitle 

v i  l l ie  conlcxt of “generally applicable laws” consislent wi th the Tenth Amendment. ”Most” of 

Ihc Suprime Coilrl’s Tenth Amentllncnl jurispnidcnce “[has]  concerned the author i ty  of 

(’c,ngrcss IO siibject s1:iIe governments IV gene ra l l y  applicable  laws^" New York v U S ,  S O 5  1J.S. 



SI~IIC a r i d  I o c ~ i l  publ ic property in the service 01' ;I Itderal regulatory program 

'I lit. c ~ ~ t n i n ~ i n ~ l c c i ~ i i i g  01 pii ldic propcrty in service o l n  federal rcgi i I i i Iory program is  no  

wvr r  r c x l  11) preempt loca l  aul l ior l ty IO  charge fees for use and occupancy of.the publ ic r ights-of- 

wily Hec;iilse of that, Suprcinc (.'our1 prececknt makes i t  clear that [he Cable Act  must be read to 

lpcrriii l l ixa l i l tes to cliargc lees 1111Icss I l icre i s  tro/~i.rsih/e reading ol'the sl;itirle under wh i ch  such 

chniqys cc)uId Oc pcnn i t ted~ 

held Ih;ir Iiitnisions 1111 tri1dilio11;11 sl;ilc aulhority will only be given cllecl *hen il sliilule's 

latigu;igc mnkcs llic Courl  "absoli l lely cerlt i l l l  ~ h n t  Congress intended" such 3 resull. ~ I h e  rule, 

~ l e ~ c r i h c ~ l  by Protcssors Willi;inl I.:sknilgc iiiid I'hilip Frickey as "super-strong, 

'1'1111s. lor cy;iniple, (Iregory v ~l . thr ro/ / .  SO1 US. 452, 464 ( I O O I ) ,  

,,78 , < '  increases 

's pol i t ical  accountability by forcing it lo stale explicitly a decision Io erode state 

niilhoriry ; i t i d  reduce the benefils of Pederalisiri- -such as 'deccr1lr;llIzed goveri~rncnl thal [Is] 

inore scl l \ i l ivc 1 0  Ihc diverse nccds of  a heterogeneous sociely [and [ I i a t J  increases opportunity 
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5 5  



56 



7 / I  I.% . S I I ~ I ~ ~ ~ Z I / J ~ ~ C  p o l i c ~ ~  I O  d I o w  c.ommi/rii/ic.r IO chnrxe/,rir 
trrot.k<,/ vtilut, /or p r i i p c t ~ / ~ ~  7 ~ ~ 1  

:\rgiiinenls above z l i ow  tlwl the ('oiiimissiori c;iiinot prohibit locnlilies from charging fees 

lor IIic w e  ;ind occiipancy ol public rights-ol-\b;iy IC) provit le cable modem aervice, reg;irdless o l  

1111. \vi.sdijin {) I  lhiil praclicL,. I Iinwevcr, i l  i.s L v o i ~ l h  cmpliasizing that il is  good public policy lo 

c.li;irge private companies lair v:iliie lor properly used 

[hi\  C'niriniisaion lins long recognized 1ha1 rcq i i i r ing comrniinicalions cornpanics to pay 

h i r  inarhe~ value for I l ie iiipuls iiscd i n  l l ieir business cncuurages compet i l io i~ and economic 

tlcploynienl 01' rcsowces. ' I ~hc  Corninission's spectrum auction: for example, generated hugc 

rc\enues lor the Treasury. bill Ihe el lect  w a s  IO encourage competition and deploymenl, rathei 

Ihan  discourage i t .  The ('ommission conclucled 

"[he competitive bidding process provides incentives for licensees of spectrum lo  
cctlnpcie vigorously with existing sctvice,. t l cvc lop  innoval ive lechnologies, and 
provide improved producls to realizc expec~et l  earnings In this way, awarding 
speclruin using competitive bitltling ;iligns 1hc licensecs' inleresls with the public 
inleresl in cl l icienl oli l izalion of lhe speclrum. As one comrncnler observes, 
"[sluccessfiil bidders are those that not only place a high value on the property 
rcl;ilive IO other auction parlicipanls. bul a lso  have the tinancial capability lo 
support lhcir bitls~" *' 
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Mciiiorancluin Op in ion  aii i l  Order. I I I.( ' ( '  l l c c l  I ;,OX? . 13. 007 a i  128 (199h)(Scclion 253 

pcri i i i ls local i l ies io rcqi i i re l rancl i i \cs lor w e  a i d  occiip:incy d l h e  pub l i c  righis-of-way); c'iry 

/ ) r r / /o. \  Y F ' (  ' c ' ,  165 IE~II 1 4  I. jc18 (s'" ( ' i r .  ~ u ~ ~ j ( ~ o c a ~ i i i e s  may require open video sysielns IO 

(7tii:iin Ironcliises). 

Nor  i s  lhcre anylh ing in I l ie C;ihle / \CI  11i;i1 woii ld reqirire {he Commiss ion  lo conclude 

I h ; i l  cable opcr;iiors are somehow ei i l i i lcd io. o r  \ho~iId be accorded, 3 special exemption from 

l r ~ i n c h i s i ~ i ~  ~ ~ c q r i ~ r e i i i c n ~ s  Iliiil m ; i y  apply lo c . i i i i l i e \  t l i a l  wibh to place i io i i -c ; imcr  l i ~ c i l i r i e s  i n  tlic 

piiblic righis-01-way io provide i n l i ~ r i i i a i i on  scrviccs. 

' l l i c  (~'nble Act rccogni/c% ihni c;iblc systc i i is  c:in be ~ i s c d  io p rvv ide  l ion-cable 

c o n i i i i i i i i i ~ i l l i ~ n s  scrviccs I lowevcr ,  ;IS ivc  cxpI;iiiied iilx)ve. ihc Cable Acl \+as specif ical ly 

siri iclurcd lo iiimiiliiin the ~/<I /T / .T  quo wii l i  r c s l m I  1 0  lhc ~ rc i i~mcn l  or in fo rma l ion  service 

provitlcrs. .\i.c>, ' g  47 II S.C. C; 54 l(t1)(2) (rmthing iii / \C I  shiill bc consImcd 10  affect slate 

;iiithority 1 0  regulale cahlc opcrnior prov is ion of non-cable co i~ i i r i~ i~ i l cn l i o i i s  kervices provided 

over il cable sysicm). C:ongrrss plainly contcrnplnrcd (ha1 ;idditiunal authorizations might be 

rcyiiirecl to provide such services. Scc 1 l .R  I<cp. N o  OX-034, a i  29 ("H.R. 4103 preserves Ihe 

rcgrilatory ;ind j i i r is t l ic~ io i i ; i l  s ta lus (1110 \ v i i h  rcspcc.1 10 rioii-c;ible comniunica[ iot ls services"); at 

00 ("The C ' c ) n i m i i i r e  i i i lentls Ihal  s ~ a l e  and lctlernl aiithority over non-cable communical ions 

services ri i idcr i l ie  \taliis q ~ i o  shall he rin;lll?cletl by Ihe provisioris ol"Tiile VI"); ai  63 ("I1 i s  h e  

inlent oi 's i ibscct ion (tl) thai, w i i h  rcspeci Io i ioii-c;ihle communical ions services: boih Ihe power  

of any s i ; i~c publ ic  i i l i l i iy  commission and ilic power 0 1  ihe Commiss ion be rinat'fcckd by Ihe 

provisions o l ~ T i i k  VI Thus, T i l l e  VI is ncIiIra11 with respec1 1 0  such aulhoriiy"). Furthermore, 

(:ongrcss reemphasized lhis poinl in 1996, when II ;itlopied amcntlmenls lo Seciion 621. 

Sect ion 02I(b)(3)(/\),  1 7  I 1 .S .C  $ 54 I(h)(?)(A). proLii1i.s llinl a cable opei~alor cngageil in [he 



 pro^ is ion o I / i ~ l c c . o ~ n m i ~ n i ~ ~ ~ ~ / I ~ ~ ~ i . ~  .wr~.ic.cl.c "\11:111 no1 he rcqii iretl lo ohla in a franchise under ihis 

I I l l e  h r  I l ic prcivision 011eIccoii i inunic~il ioris services." 7hal provis ion would have been who l l y  

Irrinctc\s:iry ha(l ('origress helicvecl Ihiil a gr;lnl L I ~ A  rraiichise i r~hcren l l y  cxc inpts a cable 

operalor Iron, ii ~ l u t y  lo ohla in i i i l d i t i~~~ ia l  m i h o r m i t ~ o w ,  lo probidc scrvices olhcr lhnn cable 

services. 'I l i e  relcrcncc to "uriclcr this l i l lc"  is  ;IIW s ign i l i cm l  The p1ir;ise was added jiisl before 

the adoption o f  Ihe 'I'clccommiiiiicnlions Acl, ;ind was inlcnded lo prolecl local authority IO 

re(l i i irc l r anc l i i ~es  lor [ l ie provision o f  l e l e c c ~ r n i ~ i u r i i c a l ~ ~ ~ ~ i s  services i l  pcrni i r tcd under state law. 

~ I ~ l i a l  is. ( 'oiigre3s prcscrved Ihc generd  r ig l i l  IO rcquirc fr:inchiscs i inder btiilc law; only thc right 

lo  rcqii ire n l inricl i ise 1 0  provit lc l c lecon i inu~ i ic~ i i ions  scrviccs as ii pari of  n cable ielevision 

l r i inc l i is t~ hiisctl solely on I ' i l lc V I  was el ini inatct l .  'I'he Confcrcnce Reporl  explains: "The 

(.oiilerees in le i i d  Ihat, 10 llie cx lcn l  permissible i i i idcr Slnle ;ind Ioc:iI law, IcIeCOniiniinicalions 

services. including lhose provided b y  a cable conipnriy, s l in l l  be sub~jecl ICI llic ni i lhori ty u f a  Ioc:il 

govcniinenl IO. in a nontl iscr iminalory and conipel i t ive ly  neiitral way, manage i t s  pi ibl ic r ighls- 

of-way and charge fair and rcascinable fees " 11 is impossible to imagine 1hi11 Congress somehow 

inlended 10 crcii le a brondzr imp l ied  exempl ion  lrom lianchising for cable operators acting as 

In l i l rma i ion  service providers lhan il exp l ic i l l y  crc;itctl for cable operators acting as 

lelecominoriic.iilions service providers. 

The sections the C'vmmission relies upon lo draw ils lenlal ive conclusion Ilia1 addi l ional 

authorizations iniiy not be required a ~ e  not 10 the poinl. ' l he  Commission rclies on Section 

624(b) ~~ hut as w e  I I I I Y C  Zilready explained, lhal provis ion does not act lo bro;idly precmpl local 

aulhoriry io f rmcl i ise the provis ion of infonnalion services. What  is norable is Seciion 624(1), 

which s1:iIes 1Ii;il :I franchisirig ;rulhonty in;iy not eslabl ir l i  requircmenls "reg;irding Ihc provision 

or contents o1c;ihlc scrvicc. cxcepl :is prov ided i n  l l i l s  liilc." ' l ' l icre is  compnrnhle, if not slrongcr 
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